
STATE OF }TElll YORK
STATE TAX COMXISSION

In the ilatter of the Petition

of

FRANK KAGAN AND GUSSIE KAGA\I,
His  wi fe  :

For a Redetermination of a Deflcl.ency or
a Refund of Personal Income 3

AFFIDAVIT OF UAIIIIIG
OF NOTICE OT DECISIO}T
BY (CERTTFTED) roil,

Taxes under Article(s) 22
Tax law for the (Year(s) 1960

of the

State of New York
County of Albany

Linda Wilson r being duly swornl deposes and says that

she is an empLoyee of the llepartnent of Taxatlon and Pinancer over 18 years of

agel and that on the llth day of ilanuary t I97L, she served the wlthln

Notice of Decision (or Determinatton) by (certlfied) maLl upon FRANK KAGAN

AND GUSSIE KAGAN, His (representatlve of) the petitloner ln the wlthln
wife

proeeedlngr by encloeing a true copy thereof in a securely sealed postpald

wrapper addressed as follows: Frank and Gussie Kagan
1875 48th Street

. Brooklyn, New York

and by deposlttng same enclosed in a postpaLil properly addressed wrapper ln a

(post office or official deposltory) under the exclugive care and custody of

the United States Poet Office Department withln the State of Nen York.

Ttrat deponent firrther says that the sald addressee ie the (representatlve

of) petitioner herein and that the address set forth on eaid wrapper ig the laat

known address of the (repnesentatLve of the) petl.tl.oner.

Sworn to before ne thls

of January , L9 7Lth day



STATE OF NEW YORK
STATE TAX COM}IISSION

In the l'fatter of the Petitlon

of

FRANK AI{D GUSSIE KAGAIil

For a Redetermination of a Deficiency or
a Refund of Personal fncome
Taxes under Article(s) 22
Tax Law for the (Year(s) 1960

AFFIDAVIT OF MAIIING
OF NOTICE OF DECISIO}I
BY (CERTFTED) I{AIL

of the

State of New York
County of Albany

Linda Wilson r belng duly sworn, depoees and says that

she is an emPloyee of the Departnent of Taxation and Finance, over 18 years of

agee and that on the llth day of January , L9 71, she eerved the wlthln

Notice of Decision (or Deterrninatton) by (certlfied) maLl upon FRANK AIID

GUSSIE KAGAN (representatlve of) the petitloner in the wlthin

proceedingl by encloeing a true copy thereof in a seeurely sealed postpald

wrapper addressed as follows: Irving Taub, Esq.
150 Fifth Avenue
New York, New York

and by deposltlng same errclosed in a postpald properly addressed rrrapper ln a

(post office or official deposltory) under the exclusive care and cuetody of

the tlnlted States Poet Office Departnent withln the State of ilew York.

firat deponent firrther says that the said addressee ie the (representatl.ve

of) petttLoner herein and that the address set forth on said wrapper is the last

known address of the (representatlve of the) petitioner.

Sworn to before rne this

day of ,January ,  LgTL



STATE OF NEW YORK
STATE TAX COM}IISSION

In the l,lafrer of the Petition

of

SAN,I ROSEN AIitD SYI,VIA ROSEN APFIDAVIT OT MAIIIIIG
OF IIOTICE OT DECISIOII
BY (CERTTFTED) r{Art

For a Redetermination of a D,eficiency or
a Refund of Personal Income :
Taxes under ArticJ-e(s) 22 of the
Tax Law for the (Year(s) 1960 !

State of New York
County of Albany

Linda Wilson , belng duly sworn, depoees and says that

she is an empLoyee of the Department of Taxation and Pinance, over 18 years of

agel and that on the 11th{6y 6f January t I97J- e she served the withln

lfotice of Decision (or Determinatlon) by (certlfied) mall upon SAUI ROSEN AfiID

S1aLVIA ROSEN (representatlve of) the petitloner in the wtthin

proceedingr by encloeing a true copy thereof in a securely sealed postpald

wrapper addresged as follows: Sam Rosen and Sylvia Rosen
42OO Avenue K,
Brooklyn, New York

and by deposlting sane enclosed in a postpald properly addressed nrapper ln a

(post office or official dep,osltory) under the exclugive care and custody of

the Unlted States Post Offlce Deparfinent withln the State of New York.

Ttrat deponent firrther saylt that the satd addressee is the (representatlve

of) petttloner herel.n and that the address set forth on sal.d erapper ls the lact

known address of the (representatl,ve of the) petl,tl.oner.

Sworn to before ne thls

dayI of Eanuary
-2

, LglL



STATE OF NEtr, YORK
STATE TAX COM}IISSION

In the l,Iatter of the Petltlon

of

SAN{ ROSEN AND S]TLVIA ROSEN AFFIDAVIT OF I.IAII,IIIG
OF }TOTICE OF DECISION
BY (CERTITIED) HAII/

For a Redetermination of a Deflciency or
a Refund of Personal Income :
Taxes under Article(s) 22 of the
Tax Law for the (Year(s) 1960 :

State of New York
County of Albany

Linda Wilson r belng duly swornr depoees and says that

she is an employee of the Departnent of Taxatlon and Finance, over 18 years of

aget and that on the llth day of January r 19 7Ie she served the wlthln

Notice of Decision (or Determinatton) by (certtfied) ma{I upon SA},I ROSEN ASID

SYLVIA ROSEN (representatLve of) the petitloner in the wfthin

proceedingl by encloelng a true copy thereof in a securely sealed postpald

wrapper addressed as follows: Irving Taub, Ese.
150 Fifth Avenue
New York, New York

and by deposlting sane enclosed in a postpaLd properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and cuetody of

the llnited States Poet Offlce Department withln the State of l{en York.

firat deponent further 6ays that the satd addressee ie the (representattve

of) petttLoner herein and that the address set forth on sal.d wrapper is the laot

known addrees of the (repnesentatLve of the) petltl.oner.

Sworn to before ne this

day of ,fanuary
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STATE OF NEW YOP.K

STATE TAX COI,IMISSION

In  the Mat ter the Pet i t ion

a

FRANK KAGAN A
h is  w i fe

GUSSIE KAGAN,

for  Redetenminat ion of  a  Def ic lency
or for Refund of Personal Income Taxes
under Art icle 22 of the Tax l"aw for"
the year  1960

DECISION

In the Mat ter  o f  the Pet i t ion

of

SAMIIEL ROSEN AND SYLVIA ROSEN,
h i s  w i fe

for  Redete: rminat ion of  a  Def ic iency
or fon Refund of Personal Income Taxes
under Art icle 22 of t tre Tax Law for
the year  1950

Taxpayens pet i t ioned for  redetenminat ions of  def ic ienc ies

or for refunds of personal income taxes under Art icle 22 of the

Tax Law for the year 1960. A formal hearing was held in the

of f ices of  the State Tax Commiss ion in  the Ci ty  of  New York on

September 22,  : . -966.  The taxpayers were represented by Inv lng

Taub ,  Esq .

FINDINGS OF FACT

1.  The issue in  these cases is  whethen tbe l iqu idat ion of

a corporat lon of  whlch the taxpayers were f i f ty  percent  share-

t ro lders was made pursuant  to  Sect ion 337 rather  t t ran Sect ion 333

of  the In ternal  Revenue Code so as to  enable the taxpayers to

t rea t  ga in  reaL ized  f rom the  l i qu ida t i on  as  l ong - tenm cap i ta l

ga ins .

2.  Taxpayers were f i f ty  percent  shareholders of  Rokay Real ty ,

Inc.  In  1950 the co: rporat ion was l iqu idated. ,  and the taxpayers

repor ted t l re l : :  d is t r ibut ive share as long- term capi ta l  ga lns on

Schedule r rDr t  o f  the i r  fed.era l  re turn.
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3. Based upon a request for  addi t ional  informat ion fnom the

New York State Depantment of Taxation and Finance, the taxpayens

mai led a copy of  Form 9611 (  e lect ion of  shaneholden to l iquidate

within a l0-day'per iod the assets of  Rokay Realty,  rne.  pursuant

to  sec t ion  lJ l  o f  the  rn te rna l  Revenue code) .  Not ices  o f

deficiency, f i le #6590L59 fop Fr"ank and Gussie Kagan, and fi le

#8I+61+674 fo:r Samuel and Sylvia Rosen, dated April 13, 196h, was

issued in the amount of  $e:eo.o7 prus interest  holding the galn

rea l i zed  on  the  nea]  es ta te  so ld  by  the  conpora t ion  subJec t  to

ordinany div idend income punsuant to Sect ion 333 of  the Internal

Revenue Code. This not iee also redetermined the taxpayers t  shane

of the gain to be $37,553.06 r"ather than the $22,66o,t5 the

t axpaye rs  repo r ted .

4.  Taxpayers concede that  the above f igure of  $3T,S5I .OA

is correct .  However ,  they argue that  l iqu idat ion was eonducted

under Seetion 337 ratUer ttran Section 333 of the Internal Revenue

code and ttrat the gains ::eal ized f::om the l iquldatlon should be

t rea ted  as  l ong - tenm cap i ta l  ga ins .

5.  A specla l  meet ing of  the Board of  Di rectons of  Rokay

Real ty  was held on ldarch 1,  Lg6O, &t  which a specia l  resolut lon

was adopted d i reet ing the corporat ion to  l iqu idate on or  befone

March  1 ,  1961 .

6 .  A l l  asse ts  o f  Rokay  Rea l t y  were  so ld .  on  March  22 ,  1960 .

7  .  Rokay  Rea l t y ,  I nc .  f l l ed  a  f i na l  Un i ted  S ta tes  Corpona t ion

fncome Tax Retu::n fon the year 1960 indlcating complete l iquldatlon

pursuant  to  Sect ion 337 of  the fn ternal  Revenue Code.

DECISION

A.  Rokay  Rea l t y ,  I nc . . ,  pu rsuan t  t o  Sec t i on

Internal  Revenue Code,  e leeted to  and d id adopt  a

l i qu ida t i on  and  d i s tn ibu ted  f i f t y  pencen t  o f  i t s

taxpaye rs .

337 of the

plan of  complete

assets  to  the
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B. the taxpayers have carried their burden of proof in that

the gain rea l lzed f rom the l lqu idat ion of  the above corporat lon is

taxable as a long- term eapi ta l  ga i -n.

C .  Acco rd ing lX ,  t he  s ta temen t

def ic ieney are modi f ied;  and the tax

Taxpayers I share of surplus at date

Long- term capi ta l  ga in reponted

Addi t ional  long- tenm capi ta l  ga in

Addi t lonal  taxable ineome

tax at LO/'

o f  audi t  changes and not ice of

due ls  necomputed as fo l lows:

of  l iqu ldat ion $37 ,553.06

22,660.L5

sL4.&?=:I
$3!6!t

$zl+4.65

71+.L7

$6tg.. rB

ln terest  shal l  be imposed in  addi t ion to  the

't-;^l*t^^*--' 3( t tglcl

STATE TAX COMMTSSTON

/ ,  . -  2//1717--,'*,* (4.& ry,q--

COMMISSIONER

l ess  10 f  reduc t ion

Addit ional  tax due

D.  S ta tu to ry

tax ,  as  mod i f ied .

DATED: Albany, New York


